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Twenty-Two Virginia Radio Stations
Turn Up the Buzz on Radio’s Reach
S t a t i o n s J o i n To g e t h e r o n I m p o r t a n t M e s s a g e s
VIRGINIA BEACH, NORFOLK &
CHESAPEAKE, VA -- Five of the largest
radio groups in the Hampton Roads
market are combining their expertise
in a joint effort to help local businesses
get the most out of their advertising
dollars. The radio groups – Max Media,
Saga Communications, Entercom
Communications, iHeart Radio and
Sinclair Communications – represent
22 FM and AM stations, united
under a shared belief in the power of
radio to reach audiences. Using the
moniker Virginia Radio Alliance, the
group creates and distributes regular
advertising and marketing tips, useful
business management information and
radio industry news.
Launched in September, the
Alliance’s “Marketing Buzz” is a
combination of social media posts,
online articles and a twice-a-month
email. The messages are designed
to provide valuable insight to local
business owners and individuals who
work in advertising and marketing.
This collaboration between
competitors is unique in an industry
working to combat misconceptions
that radio has lost some of its power
to reach audiences in an increasingly
digital age. The Virginia Radio Alliance
is optimistic that working together
and speaking with one voice may be
the ticket to spreading the message.
“We have more interaction with our
listeners than ever before,” explains
Dave Paulus, general manager for Max
Media’s five Hampton Roads stations.

“So we decided to take a
more direct approach. I
don’t believe there’s another
project like this in the country, so we are excited about
breaking new ground.”
Wayne Leland, general manager of
Saga Communications’ three Hampton
Roads stations, adds, “Our listeners are
actively engaged in ways that satellite
and online players can’t touch. They
aren’t just listening, they’re participating.
We believe businesses in our area
including the stations will benefit
from this joint effort – a win-win for
everyone.”
The digital content generated and
shared by the Virginia Radio Alliance
serves several purposes. It balances a
blend of marketing and useful business
tips – such as staying up to date with
changing SEO standards or tips for
building an authentic brand – all while
highlighting the benefits of advertising
with radio. The messages also help
position the stations as marketing and
advertising experts.
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Lisa Sinclair, general manager of
Sinclair Communications says, “Our
success has been based on generating
great response for our advertisers
because radio works. It’s a very
powerful medium”.
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LEGALREVIEW
This legal review should in no way
be construed as legal advice or a
legal opinion on any specific set of
facts or circumstances. Therefore,
you should consult with legal counsel
concerning any specific set of facts
or circumstances.
© 2015 FordHarrison LLP
*John G. Kruchko

EEOC CONCILIATION
REQUIREMENTS AND
WHAT IT MEANS
FOR EMPLOYERS

In a summer session that sought many
groundbreaking and surprising opinions, the Supreme
Court gave a limited victory to employers dealing
with charges of discrimination. In Mach Mining,
LLC v. EEOC Supreme Court held that courts
have jurisdiction to review whether the
Equal Employment Opportunity
Commission (“EEOC”) fulfilled
its statutory obligation
to conciliate with an
employer before filing
a lawsuit against it.
A court’s scope of
review is extremely
limited, however,
with an inquiry
limited to the
quality or nature
of the EEOC’s
conciliation
efforts. Courts
may review
to determine
whether the
EEOC: 1) informed
the employer
about the nature
of the alleged
discrimination and
which employee(s) have
allegedly suffered from
such discrimination, and 2)
tried to “engage the employer in
some form of discussion,” written or
oral. If the court finds the EEOC neglected
these “barebones” requirements to conciliate prior
to litigation, the employer’s remedy is a stay of the
lawsuit and an order requiring the EEOC to undertake
the mandated conciliation efforts.
Under Title VII, the EEOC is required to “endeavor
to eliminate” alleged discriminatory practices by
“informal methods of conference, conciliation, and

persuasion.” Only when the EEOC is “unable to
secure” a conciliation agreement is it permitted to
commence litigation against the employer. In Mach
Mining, the Seventh Circuit held that whether the
EEOC met this requirement was unreviewable,
departing from the positions of several
other circuit courts, which had all
held that courts could review
an EEOC’s conciliation
efforts, but had disagreed
as to the scope of such
review. On April 29,
2015, the Supreme
Court reversed the
Seventh Circuit,
holding that a
“barebones”
review was
appropriate under
Title VII.
Mach Mining
urged the Court
to adopt a
thorough standard
analogous to one
under the National
Labor Relations
Act (“NLRA”), citing
numerous factors that the
Court should consider, such
as whether the EEOC provided
the employer with the minimum
settlement amount it would accept
to resolve the claim(s), the factual and
legal bases for its claim(s), and a reasonable time to
review and respond. The EEOC, on the other hand,
argued that no judicial review was available, and
that if it was, that its two “bookend” correspondence
were sufficient to satisfy such review—one
letter announcing the EEOC’s reasonable cause
determination and stating that it would be “in contact”
with Mach Mining to begin a conciliation process,
Continued on page 8
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and another letter some time later stating that the
conciliation attempt had “occurred” and failed.
The Court rejected Mach Mining’s method of
analyzing the conciliation process, holding that Title
VII’s conciliation provision, unlike the NLRA, was not
focused on procedure but rather on “a substantive
mission” to “eliminate” unlawful discrimination.
Further, the Court observed that Mach Mining’s
approach failed to acknowledge that “every aspect” of
Title VII’s conciliation provision “smacks of flexibility.”
The Court held that the EEOC has discretion over the
“amount of time or resources” it puts toward
conciliation, the “pace and duration” of
conciliation efforts, the “plasticity
or firmness” of its negotiating
positions, the content of its
demands for relief, and, in
the end, whether to enter
into an agreement or to
resort to litigation because
it was “unable to secure”
an agreement it finds
“acceptable.” Because
Title VII’s conciliation
provision is not focused
on procedure, the Court
noted that the employer,
for its part, also “has no
duty at all to confer or
exchange proposals.”
The Court also rejected the
EEOC’s approach, finding that a
court was not required to accept at “face
value” the EEOC’s correspondence that it had
completed its statutorily mandated conciliation efforts.
The Court held that the appropriate scope of review is
to verify that conciliation met the Title VII standards.
Specifically, to meet its obligations, the EEOC must
inform the employer about the specific allegations—
what the employer has done and which employee(s)
has suffered. Additionally, the EEOC must try to
“engage the employer in some form of discussion,”
written or oral, to give the employer a chance to

voluntarily remedy the alleged violation. The Court
found that limiting judicial review to these issues also
complies with Title VII’s non-disclosure requirement,
which requires that nothing said or done during the
conciliation process may be made public or used as
evidence in a later proceeding without the consent of
both the EEOC and the employer.
The EEOC can demonstrate that it met its
conciliation duties through a sworn affidavit. Where
the employer “provides credible evidence of its own”
to the contrary, through an affidavit or otherwise,
the court will engage in its own fact-finding on
the issues. If the court concludes that
the EEOC did not satisfy Title VII’s
conciliation requirements, it may
order the EEOC to undertake the
requisite conciliation efforts.
Such conciliation order does
not dismiss the lawsuit;
it merely stays the legal
proceedings.

Employers’ Bottom Line:
While this is a partial victory
for employers, the Mach
Mining Court has affirmed
the wide latitude given to the
EEOC in its pre-suit conciliation
efforts. Even if an employer
proves that the EEOC failed to
engage in its conciliation duties under
Title VII, the employer likely will have only a
temporary victory, as the only remedy is to have the
EEOC undertake this process. As such, employers
should continue to think and act cautiously before,
during, and after any EEOC investigation, as the
mandatory Title VII conciliation provision offers no
guarantee of good faith conciliation and remains an
unreliable buffer against costly litigation.
By John G. Kruchko and B. Patrice Clair*
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