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THE LATEST FILMON X INJUNCTION: WHAT IT MEANS FOR
BROADCASTERS’ FIGHT AGAINST INTERNET
RETRANSMISSION SERVICES

Last week, broadcasters scored a significant wctorone of several lawsuits
against competing Internet retransmission ser@eo and FilmOn X (formerly known
as “Aereokiller”).

On September 5, the United States District Courttiie@ District of Columbia
issued anationwide injunction prohibiting FilmOn X from operating amnfiere in the
country other than in those states within the Séddincuit (that is, New York, Vermont,
and Connecticut) pending trial. The court conctudlkat broadcasters are likely to
prevail on their copyright infringement claims awsi FilmOn X, which transmits
copyrighted television programming to subscribemsrdhe Internet without a license.

The decision is an important step forward in ongoiefforts to protect
broadcasters’ copyright interests and their abtltycontrol distribution of their content.
It is also significant in that, unlike the earli@junction involving this technology, the
D.C. injunction isnationwide in its scope (except for the Second Circuit).



l.
The Aereo And FilmOn X Services

As previously reported, FilmOn X and Aereo opertgehnologically similar
services: Both use banks of dime-size antennaagture over-the-air broadcast signals,
make copies of the broadcasts, and transmit thgrgmaming to subscribers’ Internet-
capable devices. The nature of the copies hagriean important issue in the lawsuits:
Both services record unique copies of selecteditatan programs in files dedicated to
individual users, then transmit the recorded pnogrdrom each unique copy to the
associated subscriber’s computer, smart phonejpbett

.
The Litigation Against Aereo And FilmOn X

At present, cases are pending against Aereo irrdedeurts in New York and
Boston and against FilmOn X in California and Waghon, D.C. To date, the results
have been mixed: Broadcasters obtained a prelimingunction against FilmOn X in
California, but the New York federal courts refusedenjoin Aereo’s service. The
federal court in Boston has not yet ruled on a estor injunctive relief against Aereo,
where a hearing is scheduled for September 18,.2013

As you will recall from earlier reports, in the Ne¥ork litigation against Aereo,
broadcasters faced a significant hurdle in the fofrthe Second Circuit’s prior decision
in Cablevision. In that case, the Second Circuit found that ldecaperator’'s “Remote
Storage DVR System” (or RS-DVR) did not infringgogaght holders’ exclusive public
performance rights because the system made oniyatpt performances from unique,
subscriber-associated copies.

The district court in the New Yorlereo litigation refused to enjoin Aereo,
finding that it similarly transmits copyrighted gmams over the Internet from unique,
individual copies captured by individual antennds. April 2013, the Second Circuit
Court of Appeals affirmed that decision in a tweette vote, over a strongly-worded
dissent that described Aereo’s system as a “shasigded “to avoid the reach of the
Copyright Act.” The case is now continuing in tlistrict court on the merits of the
media plaintiffs’ copyright infringement claims.

A California district court, however, reached a trary conclusion in favor of
broadcasters in litigation against Aereo’s competinow known as FilmOn X. The
court refused to follow the New York court decisiormAereo, concluding that FilmOn X
“publicly” performs copyrighted television programmetwithstanding the fact that the
service transmits programs from individual, sulisriassociated copies. The California
court enjoinedFilmOn X from transmitting broadcasters’ copyright@rogramming



within the boundaries of the Ninth Circuit, whialciudes Alaska, Arizona, California,
Hawaii, Idaho, Montana, Nevada, Oregon, and Wasbimg

FilmOn X appealed the district court’s injunctiorcision (and broadcasters
appealed the limited geographic scope of the ijang to the Ninth Circuit Court of
Appeals, which heard oral argument on August 27320The Ninth Circuit has not yet
issued a decision.

.
The D.C. Court’'s Favorable Decision For Broadcaster

Against the backdrop of these opposing decisioms, D.C. district court last
week ruled that broadcasters are likely to presaittheir claim that FilmOn X violates
the Copyright Act when it transmits copyrightedetasion programs to subscribers over
the Internet without a license. FilmOn X urged toert to side with the New York court
in finding that the unique-copy transmission feataf its service avoided copyright
infringement under the reasoning@ablevision. Instead, the district court found “more
persuasive” the reasoning of the California distgourt and the dissenting Second
Circuit judges.

The D.C. court agreed with broadcasters that FillxOrebroadcasts copyrighted
material for consumption by the public” in violati@f the Copyright Act. The service’s
“convoluted process for relaying television sighatould not avoid liability for
copyright infringement because the service ultitydigermits multiple persons to watch
a single performance” of a copyrighted programe €burt found FilmOn X to be “in no
meaningful way different from cable television canpes,” which must have a license to
transmit copyrighted television programming.

The D.C. court also found that an injunction wasessary to avoid irreparable
harm to broadcasters. Like the California codrg D.C. district court recognized that
permitting FilmOn X’s service to continue would dage broadcasters’ ability to
negotiate favorable retransmission consent agreesm@ennegotiate with advertisers, and
to control the distribution of their program ma#mver the Internet. The court therefore
enjoined FilmOn X from streaming, transmitting,ragtsmitting, or otherwise publicly
performing or displaying the copyrighted televisgmogramming.

In a departure from the reasoning of the Califogoart and a significant win for
broadcasters, the D.C. court made its injunctiachenationwide except for the states
that make up the Second Circuit, where the fedmraits already have ruled that Aereo’s
“substantially identical” Internet transmission\see is lawful.



V.
What Lies Ahead For Broadcasters

The D.C.FilmOn X decision raises a host of interesting issues fer gtill-
pending litigation against Aereo in New York andsBm. The D.C. district court
observed that Aereo offers a “substantially idaitinternet service” with “no legally
meaningful differences” from FilmOn X's service h&@ question, then, is what effect the
FilmOn X injunction will have on the “substantially iderdlt—and thus presumably
infringing—activities of Aereo in markets outsideetSecond Circuit. Courts in other
markets might consider the nationwide injunctiomiagt FilmOn X to be significant or
persuasive when considering requests for similgunctive relief against Aereo’s
substantially identical operations. That issud & addressed later this month, when a
federal district court in Boston will consider telgon station WCVB’s request for
preliminary injunctive relief against Aereo’s op&éoas in Boston.

Meanwhile, the industry awaits the Ninth Circuitu@oof Appeals’ decision in
the California case against FilmOn X. Dependingtsrmoutcome, broadcasters may also
ask the United States Supreme Court to review tbevigg body of decisions in these
related cases.

We will keep you informed of developments in theesportant cases.
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If you should have any questions concerning thermétion discussed in this
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This Legal Review should in no way be construetegal advice or a legal opinion on any specific afet
facts or circumstances. Therefore, you should wongith legal counsel concerning any specific gkt
facts or circumstances.
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