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ONE WEEK Countdown: December 24 Deadline for “First Wave”
Radio Stations to Upload Pre-June 24 Public Inspection File Materials

On June 24, 2016, the FCC launched its new online public inspection file (“OPIF”)
database system, and certain radio stations were required to begin using it to upload newly-created
public inspection file records. This memorandum is a reminder that radio stations who began using
the OPIF on June 24 will be required to finish uploading pre-June 24, 2016, public file records by
December 24, 2016. Given that the deadline for uploading pre-June 24 public file records to the
OPIF is December 24, time is running out to accomplish this significant requirement. This
memorandum is not intended to provide a complete review of the OPIF or an exhaustive discussion
of the contents of radio public inspection files, and we have previously distributed a public
inspection file “checklist” for radio stations.

Definitions for Purposes of this Memorandum. This memorandum uses the terms “First Wave
Stations” and “Second Wave Stations” for convenience. These are not terms that are defined by
the FCC; they are a shorthand way to discuss the online public file implementation dates and
obligations for radio stations. “First Wave Stations” refers only to commercial AM and FM radio
stations in the top 50 Nielsen Audio markets with 5 or more full-time employees. “Second Wave
Stations” refers to all other AM and FM radio stations. FM translator stations, LPFMs (i.e., Low



Power FM Stations), and FM booster stations do not have public inspection file requirements and
are not subject to the FCC’s online public file requirements.

Staggered Implementation Dates. The June 24, 2016, and December 24, 2016, OPIF deadlines
apply only to commercial radio stations in the top 50 Nielsen Audio markets with 5 or more full-
time employees (“First Wave Stations™). As noted above, June 24, 2016, was the date that First
Wave Stations were required to begin using the OPIF, at which time such stations were required
to begin uploading newly-created public file documents into the OPIF. Public file documents that
existed in a First Wave Station’s public inspection file as of June 23 were not required to be
uploaded by June 24; those documents are subject to the December 24 upload deadline and, thus,
must be uploaded to the OPIF no later than December 24, 2016.

Subsequently, by March 1, 2018, all other radio stations (“Second Wave Stations”) will
be required to have their then-existing public file materials uploaded to the OPIF and to begin
using the OPIF on a going-forward basis. (In addition, Second Wave Stations are allowed to begin
voluntarily using the OPIF at any time prior to March 1, 2018, but if they do so, they must transition
completely to the OPIF—more information about this option is below.)

Beat the December 24 Deadline! First Wave Stations need to upload their pre-June 24 public file
documents now! The key, of course, will to be sure that your existing public file is complete so
that when you upload the pre-June 24 materials in time to meet the December 24 deadline, there
are no “holes” or “gaps” that can cause compliance issues for the world to see.

Political Files: Only Newly-Created Political File Records Need to Be Uploaded. With respect to
political file materials, radio stations are required to upload only newly-created political file
records (but may upload pre-June 24 political file records if they wish to do so).

Thus, First Wave Stations have been required to upload to the OPIF political file records
created after June 23, 2016. With respect to pre-June 24 political file records, First Wave Stations
have two options: (i) First Wave Stations must continue to maintain and make pre-June 24 political
file records available for public inspection at the main studio until they have “timed out” by the
lapse of two years’ time, or (ii) First Wave Stations may, if they wish, upload pre-June 24 political
file records to the OPIF.

Pre-June 24 Political File Records Will Never Be Required to Be Uploaded (But May Be Uploaded
Voluntarily at the Station’s Option). As noted above, radio stations will never be required to
upload political file records that were already in existence as of the day prior to the date the station
commenced use of the OPIF, but the FCC’s rules allow each station to decide whether they would
like to voluntarily upload such political file records.

The Special Case of Second Wave Stations Electing to Begin Use of the OPIF Prior to March 1,
2018. As noted above, Second Wave Stations are allowed to begin using the OPIF prior to the
March 1, 2018, deadline. Such stations may choose any date they wish to begin using the OPIF,
and when they make the choice, they must transition completely to the OPIF at that time. Thus,
for a Second Wave Station that wishes to transition to the OPIF on the same schedule as First
Wave Stations, the June 24 and December 24 deadlines discussed above would apply. For a
Second Wave Station that opts to transition to the OPIF on a different date—for example
January 1, 2017—the station would need to have its then-existing public file documents (except
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for then-existing political file records) uploaded to the OPIF by January 1, 2017, and would be
required to begin, as of January 1, 2017, uploading all public file materials created on and after
January 1, 2017 (including newly-created political file records). Any Second Wave Station that is
considering transitioning “early” to the OPIF would be well-advised to consult with legal counsel
prior to making the transition.

After Uploading Pre-June 24 Public File Materials, Radio Stations Must Certify That They Have
Done So. First Wave Radio stations are required—at the appropriate time—to complete a
certification indicating that they have uploaded all pre-June 24 public file materials. (Second
Wave Radio stations are subject to the same requirement.) This certification should be made only
after a station has uploaded all required public file materials that existed in the station’s public file
prior to June 24, 2016. Because the deadline for First Wave Stations to upload such existing
material one short week from now—December 24, 2016—many First Wave Stations have not yet
completed this certification.

After a radio station has uploaded its pre-June 24 public file materials to the OPIF, it will
be ready to make the certification. To access, review, and complete the certification, click on
“settings” in your online public file (as shown below)

Manage Public Inspection Files History Recycle Bin Settings Developer FAQ

and then select “certification” from the selections shown below.

Main Studio Contact Manage Station Logo Access Token Certification

The certification that will appear when you click on “certification” will resemble the image below:

Main Studio Contact Manage Station Logo Access Token Certification

This is to certify that you have uploaded all existing public file material required to be included in the online public inspection file. Once this
certification is completed, a notification will be added to all pages on your online public file that you have fully transitioned to online public file.

[[] Yes, | certify that | have uploaded all existing public file material required to be included in the online public inspection file.

For help or assistance please contact us at 1-877-480-3201 or 1-717-338-2824 (TTY) or you may submit requests online via e-support.

The “certification” option will appear on the “settings” bar only after you have toggled the public
view of your online public file from “OFF” to “ON.” Thus, it is important to remember that this
certification is a separate, additional process from turning on the station’s file for public view,
which, of course, all First Wave Stations should have done on June 24, 2016. Because this
certification is an affirmative representation being made by the station to the FCC, stations
may wish to consult with their FCC counsel to ensure their files are complete prior to
submitting the certification.

Best Wishes! The time is nigh. Seven short days stand between your station and the compliance
deadline. Happy holidays—from the FCC to you!




TWO WEEK COUNTDOWN REMINDER:
Montages of “Straight Lift” Video Clips Must Be
Closed Captioned Online as of January 1, 2017

As of January 1, 2017, so-called montages of “Straight Lift” video clips must be captioned
on the web in accordance with the FCC’s closed captioning requirements. (Closed captioning of
individual straight lift video clips has been required since January 1, 2016.) As we previously
reported, the FCC released an Order in July 2014, requiring, on a staggered compliance basis, the
closed captioning of IP-delivered video clips if those clips first appear on the television platform
with closed captions. These requirements are consistent with the FCC’s ongoing policy goals to
assist people with disabilities in gaining the full benefits of online video programming.

Straight Lift Clip Montages. The upcoming January 1, 2017, deadline is specific to
montages of Straight Lift video clips, i.e., aggregations of multiple video clips which contain
excerpts of programming that aired on television with closed captioning with the same video and
audio and are subsequently posted by the station on the web. (The rule applies only to video clips
published or exhibited on television in the United States with captioning.)

Does the Length of the Clip Matter? These closed captioning requirements apply
regardless of the length or content of the video clip and, additionally, even in instances where a
brief introduction or advertisement to an otherwise covered video clip is included with the video
clip—in other words, the addition of an introduction or advertisement does not fundamentally
change the clip in a way that would exempt the clip, itself, from closed captioning in the web
environment if it was captioned on the television platform.

On January 1, 2017, Will the Clip Montage Closed Captioning Requirements Apply in All
Cases? No. These website closed captioning requirements will not apply to montages of the
following clips:

¢ Video clips of video programming that was not shown on television with captions.

e Video clips posted online which contain an audio track that is substantially different from
the audio track that aired on television.

e Video clips provided by third party video programmers and distributors, such as Hulu and
other services, that may embed or host video programming on entertainment or news
websites. (The FCC currently has an open proceeding on this issue, and such programming
may, in the future, become subject to the web closed captioning rules.)

Quality and Technical Requirements. The quality and technical standards required by the
web closed captioning rules for full-length programming also apply to video clips. In other words,
video programming owners must provide captions of at least the same quality as the televised
captions for the same programming, and video programming distributors and providers must
maintain the quality of captions provided by the video programming owner. So long as the same
caption file accompanies the clips on the web as were associated with the programming when it
aired on television, the requirements will be met. (In adopting the new rule, the FCC noted that if
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the video clip has to be recaptioned, de minimis differences will be permitted.) Furthermore, in
order to be in compliance with existing rules, the video clips must also include the same consumer
tools or “technical capabilities” (e.g., the ability to change caption font, size and color) as the
captioned video programming clips.

One Year Countdown: ELDs Required in Certain
Satellite Trucks By December 18, 2017

A new regulation from the U.S. DOT will require certain commercial motor vehicles to
install and begin using—by December 18, 2017—ELDs (electronic logging devices). A year from
now, vehicles used in interstate commerce that have a GVWR (Gross Vehicle Weight Rating) of
more than 10,000 pounds must have ELDs (electronic logging devices) installed and in use. ELDs
are intended to replace paper logging of hours of service records. Many broadcasters use satellite
newsgathering trucks that fit this description and will become subject to the ELD requirement,
unless a vehicle meets one of the exceptions to the requirement.

Among the exceptions to the new rule are (i) vehicles manufactured prior to 2000; (ii) the
so-called “short haul” exception, which applies to drivers that do not drive beyond a 100-mile
radius from the station; and (iii) the so-called 8/30 exception, which allows drivers to use paper
logs if they do not drive the vehicle more than 8 days during a 30-day period. Whether or to what
extent those exceptions might apply to any broadcaster’s particular operations is something that
should be examined with care before “assuming” that an exception does or does not apply.

ELDs are designed and certified to meet certain technical requirements to comply with the
U.S. DOT’s rules, and proper use of a certified ELD and maintenance of required records will put
stations in straightforward compliance with the requirements. The good news is that the deadline
is still a year off, and the U.S. DOT’s FMCSA (Federal Motor Carrier Safety Administration)
maintains a list on its website of certified ELDs with vendor names and contact info (here is the
link: https://3pdp.fmcsa.dot.gov/ELD/ELDList.aspx). Moreover, the U.S. DOT has estimated
annualized costs of ELD compliance at a range of $525-$785 per vehicle and ELD unit costs (i.e.,
the initial cost of a new ELD device) at a range of $0 - $1,675 per unit (the $0 figure is not a typo;
it 1s apparently a model where the vendor provides the device for “free” initially but requires a
contract with a monthly service charge, which, of course, means that it’s not really $0).

Stations with vehicles that meet the trigger for the December 2017 ELD requirements may
wish to begin planning early in the year to ensure timely compliance.

FCC Solicits Comment on Petition to Allow Internet-Only
Job Vacancy Recruitment for EEO Compliance Purposes

As broadcasters are well aware, the FCC’s EEO rules require stations with at least five full-
time employees to engage in widespread recruitment for all full-time vacancies. Such recruitment
must be reasonably expected to reach the station’s entire community, and the FCC has made clear
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that internet-only (and internet plus word-of-mouth) recruitment is insufficient to meet the
requirements. In fact, the FCC has imposed thousands of dollars in fines on broadcasters who
have engaged in recruitment that used only internet-based sources.

A couple of broadcasters recently filed a petition at the FCC seeking a relaxation of this
recruitment limitation. More specifically, the petition asks the Commission to “modify its EEO
policies in order to allow broadcasters, if they so choose, to rely on Internet recruitment sources,
coupled with their on-air advertising, when conducting outreach for new job openings.” Perhaps
as a holiday present, the FCC has put the petition out for comment. Comments are due January 30,
2017, and reply comments are due February 14, 2017. Given the success that most broadcasters
have with internet recruitment, this may be a petition that stations wish to support. With a
Republican administration taking over in January, the proposed rule change may gain traction and
result in a streamlined approach to recruitment for certain positions at stations.

If you have any questions concerning the information discussed in this memorandum,
please contact your communications counsel or any of the undersigned.
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