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D ecember18 ,2017

L egalM em orandum
_____________________________________

In this issue, link to information about

Deadlines: Janu ary10:4Q Form 38 7 Reports D u e forTransitioningTV Stations

D ecember21:Singleton FM TranslatorL ong-Form A pplications D u e
D ecember31:D M C A Registered A gentInfo M u stB e Filed V iaW eb

Developments: FC C C ontinu es to Enforce— withFinancialP enalties— the EEO Ru les

_____________________________________

FourthQ uarter“ T ransitionP rogressR eport” for
P ost-AuctionT ransitioningS tationsDueJanuary 10,2018

A llfu llpowerand C lass A transitioningstations thatare changingchannels in the post-
au ctiontransitionare requ ired tofile TransitionP rogressReports— FC C Form 2100,Sched u le 38 7
(“Form 38 7 ”)— onaqu arterlybasis,bythe tenthd ayofthe monthfollowingthe end ofthe calend ar
qu arter;thu s,Form 38 7 is d u e by January 10, 2018.(The firstForm 38 7 filingforsu chstations
wasd u e O ctober10,2017 .) TransitionP rogressReportsmu stprovid e informationregard ingsteps
stations have taken toward constru ction of theirpost-au ction facilities.

Finding Form 387 in LMS. Form 38 7 mu stbe filed via the FC C ’s L M S (L icensing and
M anagementSystem) filing platform. N avigating to Form 38 7 in L M S is notparticu larly
intu itive.A s su ch,here are instru ctions as to how to getto Form 38 7 :

 L oginto L M S u singthe FRN thatis associated withthe relevantstation u singthis URL :
https://enterpriseefiling.fcc.gov/d ataentry/login.html.

B rooks,P ierce,M cL end on,H u mphrey &
L eonard ,L L P

C ou nselto V A B •(919)8 39-0300

250 W estM ain Street,Su ite
100

C harlottesville,V A 22902 •(434)
97 7 -37 16

https://enterpriseefiling.fcc.gov/dataentry/login.html
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 C lickon the “A u thorization”tab on the topleftcornerof the land ingpage.

 O n the nextpage,clickon “L icense A u thorization”of the station forwhichthe sched u le is
beingsu bmitted .

 O n the nextpage,clickon “File an A pplication”.

 From the options presented ,clickon “Transition P rogress Report”.

 C omplete the qu estions and ,when read yand au thorized ,su bmitthe application.

NAB Encourages Transitioning Stations to Identify and Describe Potential Issues.Two qu estions
on Form 38 7 requ ire eachfilerto ind icate whether,as of the d ate the reportis filed ,the station
expects to procu re,install,and sched u le allequ ipmentand services necessary in atimely fashion
to meetits transition d ead line.In the firstqu arterlyfilings,the vastmajorityof stations ind icated
thatthey d o.N A B is encou ragingstations— even if they continu e to be on sched u le to meetall
applicable FC C transition d ead lines— to inclu d e narrative d escriptions of anypotential issu es that
cou ld possibly arise as theirtransition u nfold s and progresses.Forexample,if astation is located
in an areathatis threatened annu allybyhu rricanes,tornad oes,wild fires,orotherweather-related
circu mstances that cou ld ,conceivably,affect the timeliness of the station’s post-transition
installations,the station may wishto id entify su chcircu mstances in its fou rthqu arter2017 Form
38 7 report.

Form 387 is Due Each Quarter. A s noted above— and mu ch like C hild ren’s Television
P rogrammingReports— Form 38 7 mu stbe filed electronically by the 10 th d ay followingthe end
of eachcalend arqu arter.Transitioningstations willhave to file the Form 38 7 eachqu arteru ntil
the station ceases operation on its pre-au ction channel.The Form 38 7 willalso have be filed at
otherspecific times priorto and followingthe completion of constru ction.

___________________________

S ingletonFM T ranslatorL ong-Form
ApplicationsDueDecem ber21,2017

O n N ovember1,the M ed iaB u reau released aP u blic N otice (“P u blic N otice”)annou ncing
the openingof the filingwind ow— from D ecember1 to D ecember21,2017 — forlong-form FM
translatorconstru ctionpermitapplications byA M stations whotimelyfiled “TechB ox proposals”
thatare notmu tu ally exclu sive withanyotherproposals from the A u ction 99 Ju ly26 –A u gu st2,
2017 ,filingwind ow.A listof those qu alified to participate in this u pcomingfilingwind ow was
released with the P u blic N otice. Applicants must complete and file these long-form
applications no later than December 21. Filers who are notfee-exemptmu stalso pay the
requ ired FC C filingfee and su bmitpayment-related Form 159 foreachapplication.

A pplicants are permitted to make minormod ifications to the engineeringd atasu bmitted
earlierthisyearintheirTechB ox proposals.Su chminorchangesinclu d e changestopower,height,

http://transition.fcc.gov/Daily_Releases/Daily_Business/2017/db1101/DA-17-1069A1.pdf
https://www.fcc.gov/auction/99
http://transition.fcc.gov/Daily_Releases/Daily_Business/2017/db1101/DA-17-1069A2.pdf
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d irectionalpattern,and channel.H owever,applications thatinclu d e anymajorchange (as d efined
by the FC C ’s ru les),orany change thatcreates anew conflictto any pend ingA u ction 99 Tech
B ox proposalorto anyprior-filed Form 349 application,willbe d ismissed .

In ad d ition,anysingleton long-form applications filed between D ecember1 and 21 thatd o
notcomply with the proced u res contained in the P u blic N otice willbe d ismissed .The P u blic
N otice states thatthe application d ead line of D ecember21,2017 ,willbe strictly enforced .Thu s,
su chapplicants shou ld notleave the long-form application to the lastminu te.

A tsome pointafterthe D ecember21 filingd ead line,the M ed iaB u reau willrelease P u blic
N otices in the FC C ’s C onsolid ated D atabase System (C D B S)entitled “B road castA pplications.”
These B road castA pplications P u blic N otices willlistapplications d etermined to be “acceptable
for filing”— i.e.,grantable and not su bject to d ismissal.A ny petition to d eny a long-form
application mu stthen be filed within 15 d ays followingthe release of the relevantpu blic notice.
Interested parties willobviou slyneed to monitorthese B road castA pplications P u blic N otices.

A M stations thatfiled FM translatorproposals in the A u ction 99 filing wind ow shou ld
review the listof eligible participants and the P u blic N otice forad d itionald etailon proced u res,
and plan to complete and file theirlong-form applications d u ringbefore D ecember21.

____________________________________

DM CA R egistered AgentFilingsDue– ViaO nlineFilingS ystem –
By Decem ber31,2017

B road casters operating websites that wish to avail themselves of certain copyright
infringementprotection u nd erthe D M C A mu st,amongotherthings,registera“d esignated agent”
with the U.S.C opyrightO ffice. O n D ecember 1,2016,d esignated agentregistration became
su bjectto a mand atory online registration process (replacing the old system throu gh which
registrations were su bmitted on apaperform eitherin hard copy,oras ascanned su bmission ofthe
paperform viaemail).

If you rstation previou slyd esignated an agentu singthe “old ”paper/emailprocess,and has
notyetsu bmitted anew d esignation u singthe new online system,then you mu std o so byno later
than December 31, 2017. B road casters need ing to make the requ ired filing can access the
C opyrightO ffice’s website here. N ote thatD ecember31 is aSu nd ay,meaningstations shou ld
treatFrid ay,December 29, 2017,as the d ead line.

Stations mayrecallthatthe U.S.C opyrightO ffice created the new online filingsystem last
yearforregisteringwebsites,apps,and otheronline platforms forso-called “D M C A safe harbor”
protectionfrom copyrightinfringementliability.Ifyou rstation’swebsite orapp— like mostonline
platforms— provid es links to materialon otherwebsites,orif you rstation’s website orapphosts
materialsu bmitted by u sers (“u ser-generated content”or“UGC ”),then you may need to take
action.

DMCA Safe Harbor Protection Generally.Section 512 of the D igitalM illenniu m C opyrightA ct
(“D M C A ”)provid essafe harborsfrom copyrightinfringementliabilityforonline service provid ers

https://www.copyright.gov/dmca-directory/
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(inclu d ing stations thatoperate websites and apps) when certain eligibility requ irements are
satisfied .Forexample,the safe harbors mayprotectastation from copyrightliabilityin situ ations
where the stationisnotaware thatahyperlinkonitswebsite isd irected toinfringingcontenthosted
on anothersite.Forstation websites thathostUGC ,the safe harbors may also protectthe station
ifthe broad casterisnotaware thataparticu laritem ofsu chUGC infringesthe copyrightofanother.

Designated Agent Contact Information. A mong severalother requ irements and cond itions,a
stationseekingtoavailitselfofthe D M C A safe harborsisrequ ired tod esignate anagenttoreceive
notifications of claimed copyrightinfringementby making contactinformation for the agent
available to the pu blic on its website and by provid ingsu chinformation to the C opyrightO ffice.
A service provid erthatfailstomaintaincu rrentand accu rate d esignated agentcontactinformation,
both on its website and with the C opyright O ffice,may lose the safe harbor protections.
H istorically,agentd esignations were requ ired to be filed with the C opyrightO ffice on apaper
form either in hard copy,or as a scanned su bmission of the paper form via email. The new
electronic filingsystem significantlyu pd ates this process and replaces the paper-based system.

Prior Registrants Must Re-Register in Electronic System By December 31, 2017. B eginning
December 1, 2016,stations were required to u se the new online registration system to
electronically su bmitthe requ isite station and d esignated agentinformation to the C opyright
O ffice. Even if you rstation previou sly d esigned an agentu singthe “old ”paper/emailprocess,
you mu stsu bmitanew d esignation u singthe new online system by no later than December 31,
2017.

Updates to Designated Agent Information Required. A s u nd er the “old ”registration system,
stations willbe requ ired to keep their d esignations cu rrentand accu rate by timely u pd ating
information in the online filingsystem when the information changes.

Renewal of Registrations Required Every Three Years.In the new,electronic filingsystem,agent
d esignations willexpire and become invalid three years afterregistration.A ccord ingly,you mu st
plan to renew you rd esignations every three years.If you don’t timely renew the registration,
you risk losing the DMCA safe harbor protections.

The Filing Fee is $6.A s u nd erthe “old ”paper/emailsystem,there willbe afee to file an agent
d esignation with the C opyrightO ffice u sing the new online system. H owever,the C opyright
O ffice red u ced the fee to aflatfee of$6 perd esignation;the fee willapplyirrespective ofwhether
the station is registeringanew d esignation,orrenewing,amend ing,orresu bmittingapreviou sly
registered d esignation.

Registration Alone Does Not Guarantee Safe Harbor Protection.The agentd esignation filingis
only one of many cond itions and requ irements thatastation mu stsatisfy to be entitled to the
protection of the D M C A safe harbors. In ad d ition to compliance with the registration
requ irements,the applicability of the D M C A safe harbors willu ltimately d epend on the type of
materialand contentprovid ed on you ronline platforms,you rpractices and proced u res,and other
particu larcircu mstances.
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Consult with Legal Counsel! B ecau se copyrightinfringementcomes with significantliability
exposu re,stations shou ld contactlegalcou nselwithqu estions abou tthe D M C A safe harbors or
the d esignated agentelectronic registration system.

____________________________________

FCC Issues$20,000 Fineand Im posesAdditionalR eporting
O bligationsForEEO Violations

The FC C ’srand om Equ alEmploymentO pportu nity(“EEO ”)au d itsare notju stbu sywork!
They can sometimes lead to fines forbroad casters,and that’s exactly whathappened recently as
the C ommission issu ed ad ecision finingasingle broad castemploymentu nit$20,000 foralleged
violations of the C ommission’s EEO ru les. The FC C also imposed ad d itionalEEO reporting
obligations on the broad casterforthe nextthree years.

W hile the d ecision d oes notestablish any new policies or stand ard s,itserves as an
opportu nity to review the C ommission’s EEO ru les and the consequ ences of violations— and
illu strate particu larly wellthe parad e of violations thatcan flow from afailu re to retain requ ired
record s.

Brief Review of EEO Requirements.The FC C ’s EEO ru les requ ire broad casters withfive ormore
fu ll-time employees (i.e.,employees who regu larly work30 ormore hou rs perweek)to:

 Establishan EEO P rogram to preventd iscrimination.

 Engage in wid espread recru itmentfor every fu ll-time job vacancy u nless an exigent
circu mstance exists orapositionis filled bythe internalpromotionofafu ll-time employee.
A s previou slyreported ,recentlythe FC C ad opted anew ru le thatpermits stations torelyon
Internet-onlyrecru itmentso longas fu ll-time vacancies are wid elyd isseminated .

 A ssess the effectiveness of theirrecru itmentprograms to ensu re they are achievingbroad
ou treachand to ad d ress anyd eficiencies.

 M aintain recru itmentrecord s thatinclu d e information abou torganizations thatrequ est
vacancy notices,information abou tthe recru itmentsou rces notified abou teach vacancy,
and information abou tthe nu mberof interviewees referred by eachrecru itmentsou rce.

 C ompile annu alEEO P u blic File Reports to be placed in the pu blic inspection file every
yearonthe anniversaryofthe d ate the station’slicense renewalapplicationisd u e tobe filed
withthe FC C .

 Engage in the propernu mberof ou treachinitiatives everytwo years (two orfou rinitiatives
d epend ing u pon the size of the station and market) and maintain ad equ ate record s to
su bstantiate the performance of these initiatives.

https://apps.fcc.gov/edocs_public/attachmatch/DA-17-1193A1.pdf
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The Recent $20,000 Fine.In the mostrecentcase,an employmentu nitin Sou thC arolinafilled 11
fu ll-time vacancies d u ringthe applicable two-yearperiod bu tfailed to ad equ atelyrecru itforsix of
those vacancies— 55% of totalfu ll-time hires d u ring the two-year period . A ccord ing to the
d ecision,recru itmentwasinad equ ate forthese six vacanciesbecau se the u niteitherfailed toreport
any recru itmentsou rces orrelied only on word -of-mou threferrals.The FC C has longtaken the
position that“private”recru itmentsou rces like word -of-mou th referrals are notenou gh,by
themselves,to satisfy the wid espread recru itmentrequ irement.The u nitalso alleged ly failed to
notifyarecru itmentsou rce thathad specificallyrequ ested vacancynotifications forseven hires—
64% of the totalfu ll-time hires d u ringthe relevantperiod .P ilingon to the alleged violations,the
u nitapparently lostmostof its EEO record s afterits bu siness managerleftthe stations.This led
to a third find ing of a violation for failu re to retain record s of the nu mber and sou rces of
interviewees for10 hires (91%).W ithou tthese record s,the u nitcou ld notinclu d e mu ltiple pieces
of requ ired information in its annu alEEO P u blic File Report— resu lting in two ad d itional
violations. The C ommission fou nd this failu re in the record -keepingareaevid ence of alackof
self-assessment,anotherseparate ru le violation (if you ’re keepingcou ntthatis six totalalleged
violations). In d etermining the amou ntof the fine to be issu ed ,the C ommission consid ered
relevantthe licensee’s history of alleged EEO violations in two d ifferentemploymentu nits—
u pward ly ad ju stingthe proposed fine on thatbasis. Ultimately,the licensee was fined $20,000
and ord ered to complywithad d itionalreportingobligations forthe nextthree years.

Lessons to Learn.There are severalbroad principlesthatstationsshou ld take awayfrom thiscase:

 The u se of “private”recru itmentsou rces alone,su chas word -of-mou threferrals,internal
companybu lletinboard s,and /orwalk-ins,isalsoinad equ ate tocomplywiththe wid espread
recru itmentrequ irementforallfu ll-time job vacancies.

 Record -keepingcanbe the “tailthatwagsthe d og”inEEO enforcementactions.The failu re
to keep(orto keepand then lose)record s of recru itmentefforts,inclu d ingd issemination of
fu ll-time vacancies and the nu mberand referralsou rces forinterviewees,constitu tes an
EEO ru le violationinitselfand can alsolead to ahostofotherviolations.W ithou tad equ ate
record s,astationemploymentcannotcomplete its EEO P u blic File Reportwithallrequ ired
d ataord emonstrate its compliance withthe wid espread recru itmentru le.

 The FC C is continu ingto enforce the self-assessmentprovisions ofthe EEO ru les.Stations
shou ld make itaspecialpointof emphasis to evalu ate and d iscu ss theirEEO programs and
the su ccesses or failu res of particu lar recru itmentsou rces and techniqu es and ou treach
activities.Failu re to analyze the nu mberorreferralsou rces of interviewees d emonstrates,
in the FC C ’s eyes,failu re to perform ad equ ate EEO program assessment.

If you have notd one so within the pastyear,the startof anew yearoffers an excellent
opportu nity to plan areview and evalu ation you rstation’s EEO programs and record -keeping,
recru itmentpractices,and ou treachinitiatives.

___________________________
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If you have anyqu estions concerningthe information d iscu ssed in this memorand u m,
please contactyou rcommu nications cou nseloranyof the u nd ersigned .

Stephen Hartzell, Editor
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___________________________________

This L egalReview shou ld in no way be constru ed as legalad vice oralegalopinion on any specific setof
facts orcircu mstances. Therefore,you shou ld consu ltwith legalcou nselconcerning any specific setof facts or
circu mstances.
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